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Globalisation goes hand in hand with the internationalisation of
cartels. And the more we continue to expose our economies to the
world, the greater will be the need for us to work together to fight
those who would abuse the opening up of our economies to extort
our citizens.'

Thisarticle gives an overview of some of the recent developments in anti-
cartel enforcement in the Asia-Pacific region. There has been a spate
of legislative amendments and new competition regimes around the
region in recent years. Many Asian countries are currently in the
process of introducing new competition laws and regulatory authori-
ties — India has brought into force the remaining provisions of the
new Competition Act, Hong Kong aims to introduce a revamped
Competition Bill into Hong Kong’s Legislative Council by the end of
June 2010 and China has released further guidelines for its Antimo-
nopoly Law which took effect on 1 August 2008. Further, Malay-
sian competition legislation is expected to be in force by 2011. The
Malaysian legislation is expected to cover anti-competitive agree-
ments and abuses of a dominant position and to prohibit unfair trade
practices. In addition, Korea recently fined six LPG suppliers 668.9
billion won for establishing a cartel, representing the highest penalty
ever imposed on a single industry. Japan’s revised Antimonopoly Act
came into effect on 1 January 2010.

Background

Cartels are by no means a new concept.” The harm that they can do to
domestic and global economies, and to individual consumers, is well
recognised. But it is only relatively recently that there has been a real
focus on cartels, and the ways in which they can be prevented. The
US saw the need to detect and control cartels early on, and was well
ahead of other key players in its introduction of a corporate leniency
policy in 1978. Although that initial policy was relatively unsuccess-
ful owing to a lack of certainty and transparency, the concept of a
leniency policy was clearly a good one, and the policy was revised in
1993 with great success. It is now clear that the adoption of amnesty
or leniency policies is a highly successful and important approach to
cartel detection, and there has been a dramatic surge in cartel enforce-
ment activity in recent times.’

An international turning point was the Organisation for Eco-
nomic Cooperation and Development’s (OECD’s) 1998 Recommen-
dation concerning Effective Action against Hard-Core Cartels.* The
Recommendation proposed two areas of focus: convergence and
effectiveness of laws prohibiting hard-core cartels, and international
cooperation and conduct. The OECD and the International Compe-
tition Network (ICN) have both provided a forum for international
cooperation and discussion about issues concerning detection and
enforcement of cartels. Australia, Korea and Japan are members
of the ICN cartel working group. The impact of cartels has also
been considered by the United Nations Conference on Trade and
Development.

The OECD has produced a number of reports and recommenda-
tions relating to cartels,’ covering topics such as effective penalties
and implementation of leniency programmes.
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A working group on cartels was set up by the ICN in 2004, and
presented its first work at the annual ICN conference in Bonn in June
2005.¢ The ICN has conducted a ‘stock-take’ to establish the nature
and extent of cooperation between ICN members in international
cartel cases, focusing on evidence gathering and evidence exchange.’
The ICN has also implemented a pilot assistance programme, which
teams up experienced competition agencies with newer competition
agencies so that the experienced agencies can share their expertise and
offer advice. The programme also provides for a panel of agencies
to be available for assistance and advice to less-experienced competi-
tion agencies.®

The OECD’s Third Report of December 2005 concluded that
there had been a trend towards legislative changes that gave regulators
greater investigative powers, increased penalties, and also increased
opportunities for regulators to cooperate.” The report also noted that
many regulators have created specialised cartel units and given cartel
investigation a higher priority, and that fines are being imposed on
a more regular basis with cooperation occurring at an international
level, including the exchange of cartel enforcement know-how. The
report looked at the imposition of criminal penalties against individu-
als, stating that they can be useful when employed in a way that max-
imised their effectiveness as a deterrent and minimised costs (by using
different standards of proof, different prosecutors, etc). International
cooperation is also strongly encouraged by the report.°

Developments in the Asia-Pacific region

Australia

On 24 July 2009, amendments to the Trade Practices Act 1974 (Cth)
to criminalise cartel conduct came into effect.'” The new legislation
essentially sits on top of the existing provisions, which prohibit cartel
conduct but extend the prohibition as outlined below. The amend-
ments have introduced criminal offences and civil prohibitions that
make it illegal to make or give effect to a contract, arrangement or
understanding which contains a ‘cartel provision’. Essentially, a cartel
provision is a provision of a contract, arrangement or understand-
ing which has the purpose or effect of price fixing, or the purpose
of preventing, restricting or limiting production, market sharing or
bid rigging by parties that are (or would be) competitors. Contracts,
arrangements or understandings entered into before the legislation
came into force may be caught by this legislation and be subject to
criminal penalties when the parties give effect to the relevant provi-
sion after 24 July 2009. Conduct prior to 24 July 2009 will continue
to be dealt with under the existing cartel conduct prohibitions.

It is also important to note that the amendments associated with
the introduction of criminalisation have potentially extended the
extraterritorial reach of the cartel conduct provisions of the Trade
Practices Act, for example by removing the reference to competition
‘in a market’ (being a market in Australia) and extending the defini-
tion of a ‘party’ to an arrangement that includes related corporate
bodies, including overseas parents. In addition, regulators in other
countries where cartel conduct is also a criminal offence and which
have an extradition treaty with Australia, such as the US, UK, Japan
and Germany, will now be able to request extradition of individu-
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als from Australia for the purposes of criminal cartel proceedings
overseas and vice versa.

The amended legislation provides for imprisonment for up to
10 years and fines of up to A$220,000 for individuals involved in
criminal cartel conduct. For individuals involved in civil cartel con-
duct, the amended legislation provides for fines of up to A$500,000.
A corporation may be fined up to A$10 million or three times the
value of the benefit to the entire cartel (whichever is greater), and if
the value cannot be determined then the fine may be up to 10 per
cent of the corporation’s annual turnover for involvement in criminal
and civil cartel conduct. The Proceeds of Crime Act will also apply, so
that corporations found guilty of cartel conduct will be additionally
liable to restraining, forfeiture orders or both, and also for payment
of pecuniary penalties representative of the amount of the benefit
received from the offence. In addition, individuals found guilty of
cartel behaviour may be barred from holding office as directors or
managers in public corporations, and companies are prohibited from
indemnifying individuals for penalties imposed upon them.!?

The Australian Competition and Consumer Commission (ACCC)
released guidelines on how the ACCC will investigate alleged cartel
arrangements and make decisions in relation to referral of matters
for possible criminal prosecution.” The guidelines explain that, in
the absence of a clear indication that the matter will be prosecuted
criminally or subject to civil proceedings, the ACCC will investigate
a matter in a manner that preserves its ability to seek criminal pros-
ecution. The ACCC will consult with the Commonwealth Director
of Public Prosecutions (CDPP) if it is contemplating referring alleged
serious cartel conduct for criminal prosecution. The CDPP will pro-
vide preliminary advice to the ACCC as to whether the matter should
be pursued with a view to criminal prosecution. The factors that will
influence referral by the ACCC to the CDPP for criminal prosecution
primarily relate to conduct that causes large-scale or serious economic
harm, but also include clandestine and covert behaviour, etc.'*

The ACCC has also published an Immunity Policy for Cartel
Conduct and Immunity Policy Interpretation Guidelines, which were
revised as part of the move to criminalisation and provide guidance
on how the ACCC will investigate, prosecute and grant immunity
for cartel conduct under the new laws. The immunity policy is
designed to be consistent with leniency policies in the US, UK, EU,
Canada and South Korea. The policy confirms that the ACCC is
responsible for managing requests for immunity from both criminal
and civil prosecutions. The ACCC has the power to grant immunity
from civil proceedings and will make recommendations to the CDPP
about immunity from criminal proceedings. However, the CDPP will
decide for itself whether to grant immunity from criminal prosecution
in accordance with the Prosecution Policy of the Commonwealth
(including the Annexure to the policy). Eligibility criteria for immu-
nity includes being the first participant in a particular cartel to admit
its conduct to the ACCC, where that party was not the cartel ring-
leader and where full admissions and ongoing assistance are provided
to the ACCC. Bearing in mind that, unlike other systems, the ACCC
cannot levy fines and must prove contraventions in a court, this has
important consequences for the disclosure of information provided
by applicants under its Immunity Policy. The revised Immunity Policy
permits individuals to submit immunity applications, which may con-
trast with the interests of their corporate employer. The alignment
between the ACCC and the CDPP in relation to granting immunities
is designed to encourage disclosure by cartel participants.

A trend towards class actions commencing in Australia arising
from international cartels may also be identified, exemplified by the
international air cargo investigation, which started internationally

in 2006 and resulted in the commencement of an Australian class
action in early 2007.

New Zealand

In January 2010, the New Zealand Ministry of Economic Devel-
opment (MED) released a cartel criminalisation discussion paper
(the Paper) for public consultation.'s The consultation follows the
recent introduction of criminalisation in Australia and the two coun-
tries’ commitment to a high-level outcome of ensuring that those
who engage in anti-competitive conduct face the same penalties in
both countries. The Paper requests input on several areas, includ-
ing how the physical and mental elements of the offence should be
defined. The Paper suggests three possible approaches to defining
the offence: adapting the existing price-fixing prohibition; adopting
the Australian legislation; or creating a new offence based on first
principles. Submissions on the discussion document were due by 31
March 2010.

The Paper follows significant increases in civil penalties in 2001
for cartel conduct prohibited by the Commerce Act 1986 (the Act).'®
Prohibited conduct includes price fixing, market sharing or bid rig-
ging by competitors, and restricting or limiting production. The
maximum penalty for businesses increased from NZ$5 million, to
the greater of NZ$10 million or three times the value of any com-
mercial gain resulting from the breach or, if the commercial gain
cannot be determined, 10 per cent of the turnover of the business
of the body corporate and all its interconnected bodies corporate.
The maximum penalty for individuals is NZ$500,000. Attempting,
aiding, abetting, counselling or procuring, inducing or attempting to
induce others to contravene the Act, or being in any way directly or
indirectly knowingly concerned in or party to a contravention, or
conspiring to contravene the Act, all potentially attract these penal-
ties.'” Individuals can now also be excluded from management of a
body corporate for up to five years. Companies are also expressly
prohibited from indemnifying individuals who engage in price fixing
against any pecuniary penalties.

On 1 March 2010, the New Zealand Commerce Commission
(NZCC) published its revised leniency policy (Revised Policy).'® The
Revised Policy continues to provide immunity from NZCC-initiated
proceedings to the first party that applies with relevant information.
(Immunity is not available if the NZCC has opened an investiga-
tion regarding conduct relating to the application, unless the NZCC
considers it is not in a position to issue proceedings.) However, the
Revised Policy amends this process by introducing a marker system
common in many other jurisdictions. The system allows applicants
to mark a place-holder while they compile the necessary evidence.
Markers will generally need to be perfected within 28 days. Another
new feature is Amnesty Plus, already in place in the US, Canada,
Australia and the UK, which allows an applicant not eligible for
immunity for one cartel to receive a reduced penalty for involvement
in that cartel by informing the NZCC of another separate cartel.
The Revised Policy also introduces a ‘ringleader’ exception, where
immunity will not be available to ringleaders.

The NZCC has several ongoing legal proceedings for alleged
cartel conduct. These include proceedings initiated in 2007 against
companies and individuals in the corrugated fibre packaging industry,
against European suppliers of gas-insulated switchgear, proceedings
filed in 2008 against 13 airlines and seven airline staff for their alleged
involvement in the air cargo cartel (another US-based individual was
added to the proceedings in December 2009) and proceedings filed
in 2009 against one of the largest providers of waste oil services in
New Zealand, and one of its directors.
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Proceedings for a wood preservative chemicals cartel, which has
already resulted in total fines of over NZ$7.5 million in both civil
enforcement action and criminal actions (for misleading the NZCC),
are continuing. Three overseas resident individuals have unsuccess-
fully challenged the jurisdiction of the New Zealand courts over their
conduct in both the High Court and on appeal to the Court of Appeal
(CA). The CA held that it would create a significant loophole if inter-
national entities involved in cartel arrangements directed at New
Zealand markets could insulate themselves from liability simply by
not holding meetings in or sending communications to New Zealand.
The Court held that where directions in furtherance of the cartel were
given to New Zealand ‘actors’ while the actors were outside New
Zealand, and where they carried out acts in New Zealand to give
effect to the cartel, the overseas residents whose directions had been
followed would be regarded as having committed conduct in New
Zealand. Knowledge by the New Zealand actor was not necessary.
Two of the three individuals involved have appealed the findings to
the Supreme Court (New Zealand’s highest appellate court), which
heard their arguments in November 2009 but have yet to issue a
decision.

In late 2008, one party involved in the gas-insulated switchgear
industry admitted participating in the cartel and was fined over NZ$1
million plus costs. This fine was low as the conduct occurred before
2001, when the statutory maximum penalties were increased. In
October 2009, one of the defendants in the air cargo proceedings
successfully challenged the continuation of NZCC orders under sec-
tion 100 of the Act prohibiting airline employees from disclosing
information given to the NZCC. The NZCC is appealing the case
to the CA.

Korea

In December 2009, the Korean Fair Trade Commission (KFTC)
announced it would continue to concentrate on eradicating cartels
as part of it 2010 ‘Work Plan’. The primary focus is on cartels relat-
ing to daily necessities and raw materials which are closely related
to people’s lives and business operations, such as items making up a
large share of the household budget and industrial equipment.” In
January 2010, the KFTC Chairman Chung Ho Yul explained the
impetus behind focusing on eliminating cartels was to invigorate the
economy and boost market competition.?’

The KFTC said this focus would also include the prevention
of bid-rigging and building stronger international ties. In February
2010, the KFTC Chairman attended the Bilateral Consultation Meet-
ings with international competition authorities in relation to cartel
enforcement and policy direction.?!

The KFTC’s focus on cartels comes after amendments to the Com-
petition Act in 2004, including increasing maximum fines, introduc-
ing a new leniency programme and introducing a reward system for
cartel informants. In 20035, the KFTC issued a revised enforcement
decree and notification and in 2006 the conditions relating to the
informant reward payment were eased by the KFTC so as to encour-
age people to come forward with cartel information. This is reflective
of the KFTC’s support of individuals and small- and medium-sized
businesses as a way of attempting to overcome the economic crisis,
which was part of the KFTC’s 2009 operations plan.

The KFTC continued to vigorously prosecute and impose fines
for cartel behaviour during 2009. On 2 December 2009, the KFTC
issued a corrective order and a 668.9 billion won surcharge on six
liquefied petroleum gas (LPG) suppliers — E1, SK Gas, SK Energy, GS
Caltex, Hyundai Oil Bank and S Oil - who had fixed LPG wholesale
prices between 2003 and 2008. These surcharges represent the high-
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est level ever imposed on a single industry. A tough stance was taken
by the KFTC because LPG was a ‘typical daily necessity of ordinary
people’.??

Earlier in 2009, the KFTC fined five marine hose manufacturers
over 557 million won for their involvement in a bid-rigging, price
fixing and market-sharing cartel. The manufacturers — Bridgestone,
Dunlop Oil and Marine, Trelleborg, Parker ITR and Manuli - were
found to have engaged in bid rigging, price fixing and allocating mar-
ket shares for marine hoses that were exported globally.?

In August 2009, the KFTC imposed a combined fine of 25.5
billion won on three soft-drink manufacturers and corrective orders
against a total of five soft-drink manufacturers for fixing the prices of
carbonated drinks four times between February 2008 and February
2009. Two of the companies were exempt because they had voluntar-
ily reported their involvement. Additionally, criminal charges were
brought against the chief executive officers of two companies.?*

The KFTC also closed investigations into static random access
memory (SRAM) manufacturers after it concluded there was no
evidence that SRAM manufacturers had engaged in price fixing by
contacting Korean customers and consumers, or that the manufac-
turers’ contacts overseas had anti-competitive effects on the Korean
market.s

Japan

Japan’s revised Antimonopoly Act came into effect on 1 January
2010. This further establishes the Japan Fair Trade Commission
(JFTC) as a significant presence in antitrust enforcement.? The recent
changes include the expansion of the scope of violations which are
subject to surcharges. These now include any private monopolisation
of an exclusionary nature and abuse of dominant bargaining posi-
tions. Businesses which are ringleaders in cartels or bid rigging will
now be subject to increased surcharge rates.

Existing leniency laws have also been amended. Joint applica-
tions for leniency by various enterprises belonging to the same cor-
porate group will be allowed. There will be an increase in the number
of enterprises able to apply for leniency in a single infringement case
and an increase in the length of statute of limitations pertaining to
the issuing of surcharge payment orders.”’

These amendments mark a wave of changes made to Japanese car-
tel laws in recent years. These include: introducing harsher penalties in
2002 for repeat offenders; increasing the maximum amount of fines
from ¥100 million to ¥500 million; adopting new legislation in 2005
to increase surcharge rates; and introducing a leniency programme.?
Japan also introduced a new competition law entitled the Act Con-
cerning Prohibition of Private Monopolisation and Maintenance of
Fair Trade which, with effect from 4 January 2006, strengthened the
enforcement powers of the JFTC, authorising it to carry out on-site
inspections and searches, and seizures in a criminal investigation.

The JFTC has endeavoured to pursue international matters that
exert a significant influence on the Japanese market in cooperation
with overseas competition authorities, and has been active in pursu-
ing criminal enforcement actions; it has also recently voiced a com-
mitment to strengthen its relations with international competition
authorities.”? In October 2009, the JFTC issued a cease-and-desist
order to companies manufacturing and selling television cathode-
ray tubes after it was found that they met regularly to set prices.
A total of 11 companies were ordered to pay a total surcharge of
¥3,322,240,000. This investigation was undertaken in tandem with
the United States Department of Justice and the European Commis-
sion, and evidences the JFTC’s commitment to building its
international ties.
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Closer to home, the JFTC investigated participants in bid rigging
for vehicle management jobs. In June 2009, 10 of the 11 companies
were issued with multiple cease-and-desist orders and ordered to pay
a total of ¥2,602,990,00 in surcharges.

In January 2010, the JFTC ordered three electric cable companies
based in Tokyo to pay a collective ¥630.01 million in surcharges for
their involvement in bid rigging and creating a cartel to secure high-
voltage electric cable supply orders.

Singapore

In January 2010, the Statutes (Miscellaneous Amendments) Bill
2009 was considered by Singapore’s Parliament. The Bill proposes
to amend the Competition Act in several ways. The Bill provides
the Competition Commission of Singapore (CCS) and Competition
Appeal Board with additional powers to enforce the payment of
financial penalties, but also provides incentives for infringing parties
to pay on time. It does this by introducing payment schemes, such as
payment by instalments. The impetus behind the latter amendment
was to assist companies not otherwise able to pay the fine in one
single payment.

Since the introduction of the prohibitions against anti-competi-
tive behaviour, which took effect under the Competition Act on 1
January 2006, the CCS has been steadily expanding its activities.
In November 2009, the CCS imposed fines totalling $$1.69 million
against 16 coach operators and their trade association, the Express
Bus Agencies Association (EBAA), for fixing coach ticket prices. The
CCS established that, through regular EBAA meetings, the operators
had colluded in fixing minimum prices to different destinations in
Malaysia from 2006 to June 2009. The operators had also added fuel
and insurance charges to the prices they had set for the tickets.

The chief executive of the CCS Teo Eng Cheong said he would
not be shy about also stepping in and prosecuting players in the
petroleum industry for fixing prices, although to date no collusion
had been discovered.®

The CCS issued its first infringement decision in January 2008,
against a bid-rigging cartel involving six pest-control companies; each
company was fined over $$260,000. The decision was an important
demonstration that the CCS has developed the capability to enforce
and act against anti-competitive activities. The CCS also intervened
in anticipation of anti-competitive agreements being entered into
and consequently the respective parties agreed to retract their pro-
posed collective price increase. Specifically, the CCS prevented four
of the biggest manufacturers of fa gao, a Chinese cake offered during
prayers, from fixing the selling price of the product.

India

On 28 August 2009, after a wait of seven years, the Indian Ministry
of Corporate Affairs issued a notification repealing the Monopolies
and Restrictive Trade Practices Act 1969 (1969 Act) and bringing
into force the remaining provisions of the new Competition Act
2002 (2002 Act) with effect from 1 September 2009. Full enactment
of the 2002 Act now allows the Competition Commission of India
to extend its role from the promotion of public awareness and
training to fully incorporate advocacy and enforcement work. The
2002 Act was enacted to fulfil India’s obligations under World Trade
Organization agreements and is the country’s first comprehensive
law dealing with unfair competition or antitrust issues. The Act’s
objective is not only to prevent practices that have an adverse effect
on competition, but also to promote and sustain competition in
markets, to protect the interests of consumers and to ensure freedom
of trade.
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On 13 August 2009, the Competition Commission of India
(CCI) introduced a leniency policy by bringing in regulations which
prescribe the way in which the Commission can reduce penalties for
members of a cartel who make a vital disclosure to the Commission
or assist with investigations.’! The Regulations allow the CCI to
grant lesser penalties depending upon factors such as the stage at
which the applicant comes forward, the quality of information relied
upon by the applicant and the evidence already in the possession of
the Commission. A discount of up to 100 per cent can be obtained
by an applicant who is the first to make a ‘vital disclosure’ to the
Commission — one that, by providing evidence the Commission did
not have in its possession at the time of application, allows it to
either form a prima facie opinion regarding the existence of a cartel
or to establish a contravention of the 2002 Act. Lesser discounts
are also available to later applicants who provide significant added
value to the evidence already in the possession of the Commission.
A marker system is applied to determine the priority of applica-
tions. Any reduction in penalty is subject to conditions, including the
cessation of participation in the cartel, requirements for the provi-
sion of relevant information, documents and evidence, and genuine
cooperation.

In relation to cartel enforcement, the CCI is empowered to hold
an inquiry in relation to certain cases, including cartel matters. After
the inquiry, the Commission may make orders including a direction
to discontinue conduct, impose a penalty, direct modification of an
agreement, direct payment of costs or any other order it sees fit. On
15 May 2009, a Competition Appellate Tribunal was established to
hear appeals from the CCI rather than the Supreme Court.*

Hong Kong

The path to a general competition law regime in Hong Kong began
in 2006 when the Hong Kong government, on the recommendation
of the Hong Kong Competition Policy Advisory Group,* released a
discussion paper concerning the introduction of a Competition Act.

In its annual report published on 8 December 2009, the Hong
Kong government’s Competition Policy Advisory Group (COMPAG)
confirmed that a new Competition Bill would be introduced into
Hong Kong’s legislative council by the end of June 2010. This pro-
posal comes following a public consultation in 2008, after which a
previous bill was struck off the agenda for the 2008-09 legislative
programme because of policy, technical and legal reasons.

In contrast to the initial bill, the new bill provides for a Compe-
tition Tribunal to be formed which will have a limited function of
hearing and adjudicating cases, while the Competition Commission
will investigate and prosecute cases. The new bill has a stronger focus
on educating businesses and the public alike about competition law
and promoting compliance programmes. The proposed bill exempts
government and statutory bodies unless otherwise stated.

China

The Chinese State Council Antimonopoly Commission (the AMC)
released market definition guidelines in July 2009 which apply to
its Antimonopoly Law. The Antimonopoly Law Relevant Market
Definition Guidelines (the Guidelines) identify markets where com-
petition is said to have been restrained and will be a central facet
in establishing breaches under the law. The Guidelines provide an
outline of factors which determine a relevant market. These include
product characteristics and user sales channels, price differentials,
production processes, and transportation and switching costs. The
Guidelines adopt the common hypothetical monopolist test to deter-
mine the sphere of a relevant market.

The Asia-Pacific Antitrust Review 2010



The provision of the Guidelines is a step towards a clearer anti-
trust regime in China and assists the National Development and
Reform Commission (NDRC) in mounting investigations against
cartel behaviour.

A month earlier, the NDRC had released two draft rules under
the Antimonopoly Law. These rules, issued by the State Administra-
tion of Industry and Commerce, prohibit certain pricing conduct that
could be perceived as anti-competitive and administrative measures
taken by public authorities which could restrict or eliminate price
competition.

Cooperation
It is becoming increasingly common for international agencies to
cooperate in order to investigate and enforce against cartels. One
example of a recent coordinated investigation took place in Canada
and involved several producers of rubber chemicals:
In Canada, the Competition Bureau discovered that several produc-
ers of rubber chemicals had conspired to fix prices and share custom-
ers. Their cartel involved regular meetings, communications with
other producers, agreements to coordinate the timing and amounts
of price increases for certain rubber chemicals and to share custom-
ers and sales volumes, and the exchange of sales data and customer
information on a periodic basis in order to monitor and enforce
adherence to the agreement. Crompton Corporation admitted that it
participated with other rubber chemical suppliers in an international
conspiracy to increase the price of certain rubber chemicals and was
sentenced to a fine of $9 million for its part in the international price
fixing conspiracy.

In the United States, the Antitrust Division has obtained over
$100 million in fines after investigating the same cartel. Crompton
pled guilty and was sentenced to pay a $50 million criminal fine.
Bayer AG, a German manufacturer of rubber chemicals, pled guilty
and was sentenced in December 2004 to pay a $66 million fine
for its participation in the cartel. Two Crompton executives were
charged with participating in the cartel. In November 2004, a Bayer
executive was also charged with participating in the rubber chemicals
cartel. All three have agreed to plead guilty and cooperate with the
continuing investigation. The Bayer executive has since then agreed
to serve a four month prison term, and pay a US$50,000 fine. The
Crompton executives’ sentencings have been postponed pending
completion of their cooperation.

The European Commission’s investigation of the cartel

continues.>*

Whereas more experienced competition authorities are leading
international investigations as usual, according to the OECD less-
experienced countries are also getting involved. One example cited
is Korea:
Korea also contributed to the prosecution of international cartels.
In what was the first case of extra-territorial application of Korean
competition law to an international cartel, the Korean Fair Trade
Commission in 2002 imposed surcharges of about 11.2 billion won
(approximately US$8.5 million), along with a corrective order, on
6 graphite electrodes manufacturers, including four Japanese com-
panies (Showa Denko, Nippon Carbon, Tokai Carbon, SEC), one
German company (SGL Carbon) and one US company (UCAR
International). Korea estimated that Korean purchasers of graphite
electrodes, who purchased 90 percent of their total demand from
cartel participants, had suffered damages of approximately 183.7
billion won (approximately US$139 million) as a result of the global

cartel.3
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The involvement of larger numbers of countries in the prosecution
of international cartels is of great significance. This is because having
a larger number of prosecuting jurisdictions can increase the expo-
sure of cartel participants to greater fines, which acts as a greater
deterrent to cartel arrangements. International cooperation, includ-
ing exchange of information, is seen as a critical factor in controlling
international cartels, and also in controlling domestic cartels where
companies involved have foreign offices. In many cases, investiga-
tions of international cartels are constrained by the inability of many
competition authorities to formally exchange information. Nonethe-
less, informal cooperation can and has been a very effective contribu-
tion to effective competition enforcement. For example, coordination
of surprise investigations over several jurisdictions can greatly assist
authorities in maintaining surprise and avoiding potential evidence
destruction, tampering or removal.

Amnesty and leniency programmes, combined with tough penalties,
are proven to be successful methods of controlling and punishing car-
tel conduct domestically and internationally. Leniency policies need
to be similar in material respects in order to maximise enforcement
potential. This is particularly the case given the decision to inform by
cartel members is increasingly a global one.*

It is predicted that there will be continued convergence of cartel
enforcement among jurisdictions worldwide, a trend that will likely
be amplified by the commencement of class actions on behalf of those
affected by cartels in different jurisdictions in the South-East Asian
region. Although many countries now have policies that are sub-
stantially aligned, there are still some important differences across
jurisdictions that can diminish incentives to apply for immunity for
global cartels.’”

Some commentators suggest that international cartel regulation
should and will continue to move towards:

e atruly paperless process in all jurisdictions;

¢ the establishment of procedures for active coordination between
jurisdictions on fines and priority assignments for jail and with
respect to individual defendants;

¢ the adoption of consistent policy on whether an immunity appli-
cant must reveal any and all other offences in which it may have
been involved (an arguably unrealistic practice that will deter
applications);

¢ permission of hypothetical and anonymous applications and
enquiries across jurisdictions; and

e permission of ‘first-place markers’ that can be later perfected.®

It is also predicted that there will be an increased focus on interfer-
ence with the investigatory process. There will be a growth in pros-
ecutions and amnesty withdrawals based on conduct that interferes
with the investigation process, for example, by witness-tampering
and document removal or destruction.’
According to the OECD:
Legislative changes in several member countries have conferred
greater investigative powers on competition authorities, author-
ised stiffer sanctions, and increased the opportunities to effectively
cooperate with foreign competition authorities. More competition
authorities have created specialised cartel units and/or prioritised the
fight against cartels among their activities. High fines are imposed
on a regular basis. Cooperation has become much more common,
and exchanges of cartel enforcement knowhow have intensified. But
much remains to be done.*’
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Notes

*

The authors acknowledge the assistance of Jackie Mortensen, Alison
Bruscino and Lesya Moroz (Sydney) and Nicko Waymouth and Rose Wang
(Auckland) in the preparation of this paper.
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