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Climate change
regulations released

With the recent release of the Climate Change (Unit Register)
Regulations 2007 the Government has started putting in place

the legislative framework that will be required to implement the
Emissions Trading Scheme. The Climate Change Response Act 2002
(“the Act”) anticipates a form of emissions trading and provides

for the creation of a register of unit types specified in the Kyoto
Protocol. The regulations, made pursuant to the Act, set out various
requirements in relation to the Registry and come into force on

19 November this year. The purpose of the Registry is to ensure the
accurate accounting of the issuing, holding, acquisition, transfer,
retirement, and cancellation of all the unit types.

The Government intends to introduce legislation
implementing the Emissions Trading Scheme before the end of
the year primarily by amending the Act. Creating regulations
under the current Act is an efficient way of creating some of
the elementary parts of an emissions trading scheme and

it avoids debating the proposal until there are matters of
substance to consider. However, constitutionally the public has
a right to expect the majority of the scheme to be considered
in a thoughtful, public forum.

The early signals that the Government intends to legislate
through regulations (without due process) and then rush
through legislation is concerning. Although the Government
has a wide consultation programme about how the scheme
will apply to the different sectors, it is unclear how much of the
operational aspects of the trading scheme it intends to create
through regulations and without involvement of the public.
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We expect that the Government will release draft legislation
concerning the scheme’s framework and how that applies to
the forestry sector at the same time. The Environment team
will keep you posted on further developments on this topic.

Coromandel Watchdog
case clarifies use of
“prohibited” activity status

A recent Court of Appeal decision has clarified the
circumstances in which it may be appropriate for a territorial
authority to classify an activity as “prohibited” when
formulating a district or regional plan under the Resource
Management Act 1991 (“RMA”). Under the RMA a resource
consent cannot be granted for an activity prohibited in a plan.
If such an activity is desired it can only be undertaken if the
planning provisions are changed.

The Thames-Coromandel District Council’s (“TCDC") proposed
district plan classified mining as a prohibited activity in a
number of zones. TCDC also recognised that a private party
might propose a plan change to alter the situation. The
Environment Court found that TCDC was wrong to categorise
mining as a prohibited activity in circumstances where it
contemplated the possibility of mining occurring. It ruled that
prohibited activity status should only be used when a local
authority is satisfied that an activity could never be allowed in
the relevant place. The High Court upheld this decision which
was appealed by Coromandel Watchdog.
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The Court of Appeal disagreed with the Environment Court’s
approach, considering that it unnecessarily elaborated upon
the words within the RMA. It also held that the test would
unduly limit the circumstances in which the categorisation
of an activity as “prohibited” may be the most appropriate
option. For example where an authority has insufficient
information about the effects of an activity at the time the
plan is being formulated.

This decision has been welcomed by territorial authorities as
clear guidance that they are able to use a prohibited activity
status in circumstances where an “undesirable” activity falls
short of being absolutely forbidden for all time.

Maritime matters

The Ministry of Transport is seeking comments on a raft of
discussion papers on maritime issues that it has recently
released. The first set of papers (charmingly named Sea
Change) ties in neatly with the Government’s focus on
climate change by proposing a draft strategy to double the
level of domestic freight carried by coastal ships by 2040.
By increasing the amount of freight moved by sea it aims

to reduce congestion on roads and oil consumption, and
consequently reduce greenhouse gas emissions. The paper
suggests that funding will be available and a Maritime Liaison
Unit will be established to help co-ordinate and promote
opportunities for coastal shipping.

The second paper addresses port and harbour safety, which is
currently managed through a voluntary code that has no legal
force. The paper looks at the implications of this situation for
safety outcomes and considers whether the status quo should
be maintained or whether new measures should be introduced,
such as statutory provisions or formal recognition of the code.
Submissions are sought on these options and also on whether
there is scope to improve arrangements for dealing with
navigation safety in areas outside ports and harbours.

The Ministry of Transport is also considering adopting

four international marine conventions. These conventions
provide measures for addressing and responding to the risk
of pollution from spills of hazardous and noxious substances,
and establish liability and compensation regimes for maritime
incidents. The Ministry has released a cost-benefit analysis

for the country of adopting these conventions and is seeking
submissions on whether it is in New Zealand’s best interests to
become party to these conventions.

The closing date for submissions on these discussion papers is
19 December.

Innovation fund for
energy efficient hot water

Following on from the EECS Strategy mentioned in our last
newsletter, the Energy Efficiency and Conservation Authority
(“EECA") has since launched a fund to encourage innovations
that lead to the uptake of solar water heating and heat

pump water heating technologies. The fund is part of the
Government’s solar water heating programme, and its broader
approach to energy sustainability.

Under the new fund EECA will contribute up to 50 percent

of the cost of an approved project, with a maximum grant

of $100,000. Grants will be allocated in several contestable
rounds, the first of which closes at the end of this month with
the second to follow in March-April 2008. In the first round
preference will be given to projects that have commercial
applications, although the Government has indicated that

a different focus may be adopted for subsequent rounds.
Projects that are already covered by other EECA funding
schemes will not be eligible for further funding.

Licensing brings new era
for building industry

Since the beginning of the month various types of building
practitioners can now apply to become licensed building
practitioners (“LBPs"). The licensing approach was created

in the Building Act 2004, with plenty of time allowed for
implementation. Initially licensing will be voluntary, however,
from November 2010 specific restricted work will need to be
done or at least supervised by a LBP. Those without a licence
will still be able to work in the building industry, but they
will have to be supervised when involved in restricted work.
To become licensed people will need to demonstrate their
competence within a series of occupational classes.

This approach is intended to deliver greater accountability,
and the Building Practitioners Board will have the ability to
investigate complaints and take action against a LBP, including
making a practitioner undergo more training, imposing a fine
or cancelling the practitioner’s licence.

For the public’s ease of reference there will be an online
register of LBPs available which will include details of any
disciplinary action taken against a LBP. Options are also being
explored to give future house buyers access to information
about whether or not a house was built by a LBP.
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further information

If you need further information or assistance with these or other environmental matters please contact any member of the
Minter Ellison Rudd Watts Environment Team.

international offices

N Auckland MINTER ELLISON RUDD WATTS * LUMLEY CENTRE 88 SHORTLAND STREET AUCKLAND 1 NEW ZEALAND * TELEPHONE +64 9 353 9700
WeIIington MINTER ELLISON RUDD WATTS * 125 THE TERRACE WELLINGTON NEW ZEALAND * TELEPHONE 64 4 498 5000

Sydney AURORA PLACE 88 PHILLIP STREET SYDNEY NSW 2000 * TELEPHONE +61 2 9921 8888
Melbourne RIALTO TOWERS 525 COLLINS STREET MELBOURNE VIC 3000  TELEPHONE +61 3 8608 2000
Canberra 25 NATIONAL CIRCUIT FORREST, CANBERRA ACT 2603 * TELEPHONE +61 2 6225 3000
Brisbane WATERFRONT PLACE 1 EAGLE STREET BRISBANE QLD 4000 * TELEPHONE +61 7 3119 6000
Gold Coast * 159 VARSITY PARADE VARSITY LAKES QLD 4227 * TELEPHONE +61 7 5553 9400

AUSTRALIA

Perth * LEVEL 49, CENTRAL PARK 152-158 ST GEORGE'S TERRACE PERTH WA 6000 * TELEPHONE +61 8 9429 7444
Adelaide * 25 GRENFELL STREET ADELAIDE SA 5000 * TELEPHONE +61 8 8233 5555
Darwin * LEVEL 4,66 SMITH STREET DARWIN NT 0800 AUSTRALIA * TELEPHONE +61 8 8901 5900

London 10 DOMINION STREET LONDON EC2M 2EE UNITED KINGDOM * TELEPHONE +44 20 7448 4800

San Francisco 530 LYTTON AVENUE 2ND FLOOR PALO ALTO « SAN FRANCISCO CA 94301 USA « TELEPHONE + 1 650 617 3270

USA UK

Hong Kong 15TH FLOOR, HUTCHISON HOUSE 10 HARCOURT ROAD CENTRAL HONG KONG * TELEPHONE +852 2841 6888

Shanghai SUITE 6211-6212, FLOOR 62, PLAZA 66 1266 NAN JING WEST ROAD SHANGHAI 200040 PEOPLE'S REPUBLIC OF CHINA * TELEPHONE +86 21 6288 2171
Jakarta MAKARIM & TAIRA S ** LEVEL 17 SUMMITMAS TOWER 1 JL JENDERAL SUDIMAN NO 61 JAKARTA « TELEPHONE +62 21 252 1272

ASIA

* MINTER ELLISON LEGAL GROUP MEMBER
*¥ MINTER ELLISON ASSOCIATED OFFICE

*Disclaimer

The information contained in this update is intended as a guide only. It is not intended to be fully comprehensive nor is it intended
to be a substitute for legal advice. Professional advice should be sought before applying any of the information to particular

circumstances. While every reasonable care has been taken in the preparation of this update, Minter Ellison Rudd Watts does not o
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